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ABSTRACT

One of the problems faced by Nigeria is relatedh® fact that Oil is the main source of revenuey am
fluctuations in Oil revenue will inevitably be refited in fluctuations in Government revenue. Imtef non-oil export,
Nigeria exports some few insignificant manufactugabds, such as shoes, clothes, processed andpemressed
agricultural products, without taking any cognisana the issue of intellectual property protectidhis paper is therefore
centred on the globalization, and its impact in #iea of intellectual property, which cannot beasafed from the
enforcement procedures, when it concerns copysijighdatents, trade secret, industrial designs emcl th explore the

contours of the on-going process of globalizattmotagh the impact of globalization in Nigerian ecouy.
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INTRODUCTION

With globalisation came trade liberalisation enagplconsumers and producers to engage more freehutnal
beneficial exchanges. Like all such exchanges, ¢thémtes a vicious circle, ensuring that entrepren@evelop the
products that people want in an ever more efficieanner. In turn this lead to economic growth whielmefits all sectors
of society, especially the poorest (in contradteavily regulated trade, which tends to benefitvilealthy and entrenched
interests). Globalization, and consequential tldmralisation ensure the movement of goods freelpss the borders and
this raised the issue of intellectual property ectibn for the goods and services as it becamereftsi some countries
tries to import copies of intellectual property f@mcted goods in another country, that have prodwdg#ibut a licence
from the IP owner in countries without adequatepiBtection. As a result of this copying of IP piitd goods without
licence, returns on investment in innovation adkoed. For example, the import of CDs manufactuvigdout licence in

countries like South- East Asia, undermine theifability of the original producers of the music.

Similarly, imports of on -patent pharmaceuticalooduced by generic manufacturers in India reduce the
profitability of the pharmaceutical companies ttaveloped the drugs. In both cases, the long téflentas to reduce the
incentive to produce new items of IP, be them mauosimedicines. Since IP creates incentives to d@gvedchnologies and
creative works, there arose areas for concomitgrgeanent on international protection of IP. Witk ttoming into effect
of WTO, came the Agreement on Trade-Related Aspddistellectual Property Rights (TRIPs), whichgrinciple solves

this problem by preventing unlicensed manufacttifgatented products.
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GLOBALIZATION

The term "globalization" has been given a nunalb@neanings, it has been used as a term encompaasynform
of societal change with transnational dimensiongydneral, globalization is the term used to charee the processes of
growing interconnection and interdependence in yedworld, generated to a large degree by growmtgrnational,
economic, cultural and political co-operation aimt$ as well as by the need to respond togethglotmal problems which
can be solved only on a planetary s¢amme of the globalization's features include #pd development and expansion
of information technology, including internet linksid cellular phones, the speed of communicatimefyding cheaper
and faster international transport, the intensiiiraof international increase in financial flowsthivglobally linked foreign
exchange and capital operation 24 hours a daygritveth in the size and power of private corporatiogiobal business
competition and global consumer choice, and thershember of people affected by globalization. pbsitive aspect of
globalization is increasing economic opportunifeascountries to be able to find markets for whibhir labour forces can
effectively compete and for those countries that able to attract the investment, institutional aedhnological
infrastructure to facilitate this; increasing com&r choice and falling prices for individual aroutige world. In fact,
globalization facilitates exchange of informatiom gocial policies and services and thereby leadiscreased market and

access to goods and services. It has led to irefadsternational trade and liberalisation of #anong countries.
INTELLECTUAL PROPERTY AND INTELLECTUAL PROPERTY RIG HTS

Intellectual Property is information that has eawmim value when put into use in the market placds lany
product of human intellect that is unique and wsttme value in the market platdo give a proper definition of
intellectual property, it is like a parcel of resdtate. AS with any piece of property it can bedhdusold and rented
(i.e. licensed). However, unlike real estate, Ietglial property is intangible, you cannot toughsince it is an idea or
invention. The legal mechanism of patent, copysgltade secrets and trademarks are used to psatebtintangible
property.

Intellectual Property Rights (IPRs) are the leggihts governing the use of such creations. Lawsheadesigned
to protect the right of the person who made theemtion in order to enable him reap the fruits of tdbour to the
exclusion of all others, exception being made dolythose with his permission by way of licence. sThrotection is
predicated on the theory that if innovators faitécover their cost or even benefit from their ivations they will lack the
incentive to develop new technologies and creatweeks. So property rights in the products of theeliect provide
incentives to develop better products. Knowing thiag's inventions can be protected. IPR acts agigseéor investors

enabling the inventor to invest in further devel@mt manufacture and marketing of his products.
PATENT

This is the right to exclude others from makingngsor selling one's invention and includes théritp licence
others to make use of or selfiRatent can therefore be described as a rightagtaatan inventor to exercise a proprietary

right over his invention to the exclusion of alhets except those he permit for a limited pericdially it last for a limited
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time of 20 years. Here, the inventor must provid®mmaplete and accurate public description of thvermtion, and the best
mode of "practicing" it. Its effect is to providepropriate incentive for innovation and reseahetNigeria, it is governed

by the Patent and Designs Adtor an invention to be patentable, it must be hawseful, and non-obvious.
COPYRIGHT

This protects the published output of creativevéas. It is the right or protection granted ougerary and
artistic works, such as writing, painting, photggrg, music and film making. As such, it protecte #xpression of the
idea rather than the itsélSuch expression must be in some retrievable farch as handwriting, set in type, recorded on
magnetic tape or other storage medium. Copyrightenaatically come into being when the idea is fixeda tangible

medium of expression.
TRADEMARK °

This protects the use of distinguishing symbol ame associated with a particular product. It isright of a
seller to use a recognized symbol or name to markebduct or service in a distinctive manner angrevent others from
passing their goods or services off in the sammisteading fashioh It is a distinctive mark or name used to distisga
product, service or firm. The more a particularduat is known, and associated with attributes @dsiry the consumer,
the more valuable the trademark becomes. Withademark protection, other companies have an ineetdifree-ride on
the reputation effects of distinguishing namesyonisols which discourages firms from investing iputation and hence

from producing quality goods.
TRADE SECRET

This relates to that aspect that tries to proteofidential information belonging to a party. ltsemehow relates
to patent, but exists even where the subject mattaot patentable. Trade secrets are only pratelojethe law to the
extent that the information remains not generatigwn. To ensure that it remains protected, one extsact a promise to
keep the secret so, prior to disclostre.

IMPACT OF GLOBALIZATION ON IPR

With the increase in international trade liberdima among countries caused by globalization, thesre
frequent movement of goods and services among KGesinParticularly, there were increased movemehtgpods from
the industrialized nations to the developing or amiimg countries. With this, came the need to ragutrade among
nations’ International trade in goods embodying intelletprperty rights grew steadily in the 1990s intpaflecting
the increasing shares of high technology goodsuraber of industrial countries industries increakingerceived the

enforcement of IPRs in importing goods, and assalteeducing their competitive advantage. Thers need to protect

4 Cap, 344 Laws of the Federation of Nigeria, 2010.
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June, 2010.
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Publishing Co. 1995) p 849.
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IPRs of innovative countries and companies to acoitflicts arising from counterfeit products. Caigg were faced with
the problem of applicability of such protection ift and outside their territorial jurisdiction dtee movement of trade

across their borders.
SOLVING THE PROBLEM OF POOR ENFORCEMENT OF IP

There are several possible solutions to these @muhl each with specific advantages and disadvastage
The simplest solution is to bar imports of unlicethgopies of IP protected goods, enabling owner®db sue firms
selling illegal copies. The main advantage of #akition is that it can be implemented domesticaiithout any action by
any other country. There are many disadvantagesewer, it will be realist solution only if sale tfe product is readily
observable, which might be the case for produdts thwough retail outlets in the importing counthy.such cases, the IP
owner cab sues the retailer, wholesaler, or imporfttowever, where products are sold directly to tdmsumer
(for example via internet or mail order) from themafacturer or retailers in the country of origihe IP owner has
nobody to sue, so merely banning imports of illeggpies will be ineffective. As the number of swgdles increases,
it will become increasingly difficult to enforce feats and copyrights without extra protection. pheblem is likely to be
particularly acute in the field of copyright protien because, as noted above, much copyright rahtedy be distributed
electronically in encrypted form across the intémtevery low cost. Simply barring imports does stmp the manufacture
of unlicensed copies in the countries without appede IP protection, thereby reducing the retunnceeative/inventive

activity and, presumably reducing the level of sactivity.*°

Another alternative solution was for countries with adequate IP protection to voluntarily impleméigher
levels of protection. This has the merits of bdmger in cost then trying to identify with importeshlicensed IP protected
goods and creating better incentives locally. Tremback is that protectionist interest is likelydlow down the shift
towards stronger IP protection. Local industriest tturrently benefit from the less protection of($iach as Brazil's music
copying industry and India's drug copying industyg likely to oppose enhanced protection becausél ireduce their

profits

However, the most favoured i believe is the elatiomaof international treaties on the protection 8%
This process began in the late 19th Century, vighRaris Intellectual Property Convention of 1888,Berne Convention
of 1888, the Rome Convention of 1961, and otheuglsbto protect one form of IPR or another to ewkainee flow of
international trade. More so, they were early tesaintended to rely upon the natural benefitsrotgxting IP for its own
sake, but then there were protectionists interedtisying against the introduction of stronger IBhts, these countries

either did not sign the agreements or having sigherh, did not ratify them.

The problem with the early treaties was that thesrenvessentially unenforceable, they were little entiran
gentleman's agreements. In the past, internativeaties were with the intention to rely upon theeait of war as an
enforcement mechanism. The enforcement mechanighreahodern world is the threat of trade sanctiéwmsl the forum
for creating legally permissible trade sanctions w# General Agreement on Tariffs and Trade (GATTH)s problem
led to various IP based companies successfullyyiolgtfor the inclusion of an agreement on IP prttecin the Uruguay
Round of the GATT, which started in Punta Del E&te,984. The result was the Agreement on Tradet®elAspects of

10" Julian Morris, et al, Ideal Matter: Globalizatiand the Intellectual Property Debate. Centre fon [Beirope 2006. p 46.
11 H
Ibid.
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Intellectual Property Rights (TRIPs) which was sdrby all the members of the GATT, at the conclusib talks in
1994? The TRIPs Agreement which came into effect wité @stablishment of the World Trade Organization Oy ®n
January 1, 1995 is the most comprehensive intematagreement on IP to date. This is not only beeaf the breadth of

the subject matter covered, but also on accouits-afiversal applicability.

TRIPs has embraced the national treatment and flanastired nation treatment clauses as regards IB.méans
that foreign IP holders have the same rights imatigry country ad national IP holders, and all ifgmelP holders are
treated equally. TRIPs have extended the availtphilf patent protection to all inventions in alklis of technology.
This is important for industries critically depemtl®n strong IP regimes. For example, before TRI®s signed in 1994,
some 25 developing nations (of the then 98 membérthe GATT) excluded pharmaceutical products frpatent

protection. TRIPs set a uniform minimum enforcenmeeriod for patents of 20 yedrs.

Although, not all the provisions in TRIPs have bédly implemented, perhaps the most important @ediments
is the introduction of the WTO multilateral disputettlement procedure. This is clearly superioatanilateral threat
mechanism such as Section 301 of the American Trsité® There are at least two main benefits, which TRIPs
enforcement measures provided for the effective kinding international obligations, both internaiind at the border.
An associated benefit of multilateralising the digpsettlement process is that it may preventraryitunilateral actions,
not least by the USA. Disputes arising in the TRt®8text will be resolved by WTO tribunals, whosbi@ators will be
drawn from a wide pool of professionals from nelut@untries. As a result, it is much less likelatla dispute under

TRIPs would merely pander to the whims of locatiests. In other words, the rule of law would piletra

TRIPs Agreement must be implemented by the curmembers of the WTO, and will apply to future mensbes
its ratification is a compulsory requirement of Wi@embers. When fully implemented, the grant wilompiguously
strengthen protection of IPRs almost worldwide,eatfnot achieved by any single international tregbyto now.
The TRIPs Agreement covers all major IPRs includinme areas and rights not before addressed byatitenal law or,
some cases, even by national laws of many indusiiantries. Its implementation will necessitatames in the IPRs
laws of all WTO members without exception. ManyT&tIPs, provision were imported from the Berne Cantian for the
protection of Literary and Artistic Works, and mawiyits trademarks and patent provisions were iggbfrom the Paris

Convention for the protection of Industrial Progert

Specifically, TRIPs deals with copyrights and rethtrights, geographical indications, industrial iges,
integrated circuit layout designs, patents, inalgdihe protection of new varieties of plants, tradeks, trade secrets and
test data. TRIPs, also specifies enforcement puowesdremedies and dispute resolution procedutesobligations under
TRIPs apply equally to all member states howevevetbping countries are allowed period in whichimplement the

applicable changes to their laws.

TRIPs, itself introduced IP law into the internatid trading system for the first time and remaihe tnost
comprehensive international agreement on IP. ABaation of TRIPs is a compulsory requirement oT@ membership,

any country seeking to obtain easy access to theeraus international market opened by the WTO ranactt the very

12 Ipid.
13 Julian, M. et al op cit
1% Ibid.
5 Ibid.
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strict IP laws mandated by TRIPs. Furthermore, kenlother international agreement on IP, TRIPS hgmwerful
enforcement mechanism which is the WTO's disputdesgent mechanism, which is capable of authoridiragie

sanctions against non-compliant states.
CONCLUSIONS

Globalization is a good thing, increased tradedde#o increased wealth. However, without conconhitan
improvements in protection of IP, the incentiveptovide the knowledge that underlies much of modeealth creation
will be diminished. Without concomitant agreemenntsinternational protection of IPs, trade liberalian tends to weaken
IP protection by making it easier to import goolatthave been produced without a licence fromRhewner in countries

without adequate IP protection.

The Agreement on TRIPs in principle solves thisbfgm, by preventing unlicensed manufacture of gatén
products. Itis in the interest of all countriescteate TRIPs compliant IP system because investas/where would then
have stronger incentives to develop novel prodfaitthose markets. At this point, it could be sHidt the stronger IP
protection required by TRIPs has led to increadeldag trade, specifically, export from developediswies to developing
countries, has attract more foreign direct investm@DI), for host countries, has led to increadegnsing of
technologies, and possibly more local productiough FDI in developing countries, and has led harmaceutical

research and development.
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